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1

Introduction

1.1

During 2012, the Jersey Financial Services Commission (the “Commission”) continued its
programme of on-site examinations as part of its supervision of trust company
businesses.

1.2

The purpose of an on-site examination is to assess a business in terms of its performance
against the legislative and regulatory framework, i.e. Laws, Orders and Codes of Practice
for Trust Company Business (the “TCB Codes”) and the Handbook for the Prevention
and Detection of Money Laundering and the Financing of Terrorism for Financial
Services Business Regulated under the Regulatory Laws (the “Handbook”).

1.3

The objective in publishing summary findings from a programme of on-site examinations
is to share common findings in order that individual trust company businesses may
assess where they sit in terms of meeting the requirements of the legislative and
regulatory framework.

2

Scope

2.1

The Commission undertook a wide range of Supervision and Themed on-site
examinations during 2012, using the Supervision examination, being wide ranging in
scope, to more closely examine the business. A number of themed examination
techniques were adopted to review a more targeted area of businesses. There were five
separate types of themed examination undertaken, as set out under section 4.2 of this
report.
Supervision Examinations

2.2

The Supervision examinations took a broad, in depth view of Corporate Governance,
Systems and Controls, including compliance with the TCB Codes and Section 2 of the
Handbook, and examined the application of the systems and controls in the course of the
conduct of business reviews.
Themed Examinations

2.3

The conduct of business examinations focused on the manner in which a trust company
provided services to its customers, by way of examining a sample of customer files and
records.
This gave the Commission a valuable insight into the standards of
administration within the business and, where there were common findings noted across
the sample, enabled it to identify gaps in the business’ own policies and procedures.

2.4

In 2012, a number of conduct of business examinations focused on businesses where
Control of Borrowing Order (“COBO”) and Special Purpose Vehicle (“SPV”) structures
are managed and administered, with several of these examinations being conducted in
collaboration with the Funds Division.

2.5

The scope for Post Examination Monitoring Schedule (“PEMS”) follow-up and
Application for Class N (acting as a manager of a managed trust company) were tailored
to cover areas of particular focus for the business and the circumstances under review.

Page 2 of 11

Issued: June 2013

Trust Company Business
On-site Examination Programme 2012
Summary Findings

2.6

Feedback relating to the examination of the Class G (acting as a director) sector is to be
published in a separate Summary Findings report.

3

Process

3.1

Businesses were selected on the basis of their risk rating and their past examination
history. Each business selected for an on-site examination was asked to complete a selfassessment questionnaire, covering a range of questions, depending on the theme or type
of the examination. Responses to the questionnaire were analysed, areas of potential
concern were identified, and this then set the agenda for the examination.

3.2

Generally, on-site examinations encompassed an assessment of parts of the businesses’
policies and procedures in relation to the specific areas being examined. Commission
officers reviewed, on a sample basis, the records and files maintained by the trust
company and held discussions with management and staff involved in operational and
compliance matters. The outcome of the assessment and discussions were then
measured against the business’ procedures, in the context of the conduct of business
reviews and the relevant legislative and regulatory framework.

4

Overview

4.1

A total of 58 on-site examinations were conducted during 2012, compared with 47 in
2011. The Commission aims to conduct approximately 50 Trust Company Business
examinations each year, prioritised according to the degree of risk and regulatory history
of the business. This number is invariably influenced by the level of resource required to
heighten supervision of any business where significant remediation is required.
Therefore, the number of examinations conducted will usually fluctuate year on year.

4.2

Of the 58 on-site examinations conducted in 2012, 12 comprised themed examinations of
the Class G sector, with the remainder being split as follows:
Conduct of Business

4

Conduct of Business – COBO and SPV

5

PEMS Follow up

2

Assessment for Class N Application

2

Class G Sector

12

Total Themed Examinations

25

Supervision Examinations

33

Total Examinations

58
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4.3

The action taken by the Commission as a result of the on-site examination programme
was dependent on the materiality of the findings and is summarised below:
2012
Number

Action

2012
2011
Percentage Percentage

Enforcement action taken (for example directions
issued or co-signatories appointed)

1

2%

13%

Heightened supervision during the period of
remediation, including follow up examinations
and regular meetings with management

4

7%

8%

33

56%

51%

8

14%

19%

Class G Sector – no formal monitoring

12

21%

9%

Totals

58

100%

100%

Formal monitoring of implementation
corrective action plan, via PEMS
No formal monitoring

of

Enforcement action
4.4

As noted in previous Summary Findings reports, following the Commission’s ‘Dear
CEO’ letter issued in June 2008, the increasing trend over the period for 2009 to 2011, for
enforcement action to be taken following an on-site examination, peaked in 2011, with 6
instances. This decreased markedly in 2012, with only one case in which enforcement
action was taken following an on-site examination.
Heightened Supervision

4.5

The number of businesses requiring heightened supervision has remained static for the
year, at four businesses, as for 2011. Typically, where a business has been subject to
enforcement action, there then follows a period of heightened supervision and the above
statistics mirror the trend in which the peak of enforcement action taken following an onsite examination occurred in 2011.
Formal monitoring via PEMS

4.6

The number of businesses where the Commission undertook formal monitoring of
implementation of corrective action, via PEMS in 2012 has again remained relatively
static at just over half the businesses examined. This reflects the Trust Company Business
Division’s approach, adopted midway in 2010 and entirely for 2011 that any findings
identified as a result of examination, regardless of the risk rating applied to those
findings, result in a report being issued, with any required remediation being subject to a
standard PEMS.
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No formal monitoring
4.7

Notwithstanding the adopted formal approach to the examination process and
subsequent remediation, it is notable that 14% of businesses did not require a formal
report, bearing in mind such businesses are usually examined on a less frequent cycle (of
say once every three years) compared to other businesses, who may be regarded as
higher risk, for any combination of factors, being subject to examination more frequently.
Conclusion

4.8

As noted in previous Summary Findings reports, the levels of remediation required of
those businesses subject to formal post examination monitoring ranged from businesses
required to implement only two or three recommendations of medium to lower risk
recommendations over the short term, to businesses required to implement significant
remediation projects for parts of the business, the latter being in a small number of
businesses and undergoing heightened supervision.

5

Findings arising from on-site examinations

5.1

The summary findings detailed below have been drawn from all findings across all types
of examinations conducted in 2012.
Corporate Governance
Committees and Terms of Reference

5.2

The majority of findings in this area related to gaps and inconsistencies in the terms of
reference for delegated committees. Such gaps occurred in the documentation of the
delegated authorities and reporting lines for a notable number of businesses, and in some
instances, where there were overlaps in the delegated authorities of more than one
committee within the business.
Conflicts of Interest

5.3

Following publication of the Dear CEO letter dated 22 October 2010, the Commission
continued to focus on the management of conflicts as part of its on-site examination
process.

5.4

As a result, the Commission noted a number of instances where conflicts were not
identified and recorded as such. These included customers lending to other customers;
retrocession fee arrangements; customers acting as co-trustee within the business,
management of structures on behalf of shareholders/principal persons, and directors coinvesting with customers.

5.5

In addition, the Commission noted that procedures had not been updated to incorporate
the concerns raised in the Dear CEO letter and, although not expressly stated in the letter,
a number of businesses had not identified and recorded circumstances within the
business where it employed a spouse or relative of an existing employee.
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5.6

The Commission will continue to include corporate governance and conflicts of interest
in the scope of its on-site examinations on an on-going basis to ensure effective oversight
and management in these two key areas.
Anti-money Laundering
Business Risk Assessment and Strategy

5.7

The Commission noted a limited number of findings in this area compared to that of
previous years. Of the notable findings in this area, a number related to the business not
identifying when a new venture, product or market would be reason to revisit the risk
assessment.

5.8

Better business risk assessments demonstrated a link between the risks identified and
their underlying customer base, made a further connection from the risks identified, to
the strategy to combat the risks and then to its adopted policies and procedures.

5.9

The Commission noted that better business risk assessments also resulted where active
participation on the part of senior management took place.
Risk Management Systems and Controls

5.10 The Commission encountered a broad range of issues in relation to risk management
systems, ranging from inaccurate assessment of geographical risk, lack of details
regarding customer background, failure to identify politically exposed persons (“PEPs”),
as well as gaps within the risk rating methodology itself.
5.11 In a notable number of businesses, the risk rating methodology was found to be too open
to subjectivity of the user and there were several instances in which the business had not
applied a significantly high enough score to individual risk factors to raise the overall
rating of the customer entity, where there is a clear need to do so, such as, for PEPs or
associates of PEPs.
5.12 The Commission found that the risk rating methodology for a number of businesses did
not fully capture the factors to consider, as set out under section 3.3 of the Handbook.
Specifically, the methodology under review failed to identify: whether the activities of
the customer and/or the entity under administration included sensitive activities (as
listed in the Commission’s sensitive activities policy) or higher risk trading activities;
high volume and high value transactions; or complex transactions.
5.13 Other considerations not always included comprised whether bearer shares are held, tax
considerations and delegated authorities, such as powers of attorneys, mixed boards and
external signatories as well as the use of external or co-trustees.
Customer Due Diligence and Customer Profiling
5.14 The Commission noted that some businesses were unable to fully meet the requirements
of sections 3 and 4 of the Handbook for collecting and maintaining customer due
diligence and customer profiling.
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5.15 This was predominantly borne out in the conduct of business findings, with almost half
of all conduct of business reviews resulting in at least one form of deficiency. Typically,
businesses were not able to demonstrate the ability to succinctly record the rationale for
the entity or structure being established. Information was found to be held in disparate
places, resulting in difficulty for business to demonstrate effective, timely transaction
monitoring.
5.16 Inaccuracies in the documentation of rationale was found in a large number of
businesses, which corresponded to a lack of understanding of the requirement to record
the reason for using an offshore jurisdiction rather than a summary of the underlying
activities of the structure.
5.17 Frequently, findings in relation to rationale noted that the description was often
generalised, as for example, “investment/asset holding”. In order to achieve significant
improvement in this area, businesses should be actively considering relevant training for
staff in all areas of the business tasked with risk management and review in order that
overall levels of understanding of the requirements are increased.
5.18 Often, tax considerations were not documented or tax advice was not included as part of
the customer profile. Consideration as to the Identification and verification of third
parties, or those connected with the wider relationship, was also found to be inconsistent.
In some cases, where adverse open source information was held, there was no
documented consideration of its impact in terms of the customer relationship.
5.19 The Commission will continue to examine in this area until such time as businesses are
better able demonstrate a greater level of compliance with the requirements of the
Handbook.
Suspicious Activity Reporting (“SAR”) issues, policies and procedures
5.20 During the course of 2012, the Commission examined a number of businesses where
deficiencies were identified that related to the requirements as set out in the Money
Laundering (Jersey) Order 2008 and section 6 of the Handbook.
5.21 Non-compliance ranged from gaps in the businesses’ policies and procedures in meeting
the requirements of this section of the Handbook, to pockets of more significant breaches,
where potential consequences could give rise to more serious sanctions and reputational
damage.
5.22 Specifically, in a number of cases the Money Laundering Reporting Officer had not
acknowledged the receipt of internal reports and failed to clearly document the decision
whether to externalise reports. In more than one instance, the Commission found it
necessary to make recommendations in respect of training and there were frequent
findings in relation to an absence of follow-up action after a report has been made to the
Joint Financial Crimes Unit (the “JFCU”), such as the consideration of whether to
terminate the customer relationship .
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5.23 Given the significant proportion of businesses where findings in relation to anti-money
laundering controls in relation to suspicious activity reporting were noted, the
Commission has made this area a target theme for 2013 and all businesses subject to
examination in 2013 will receive attention in this area.
Compliance Monitoring Programme
5.24 In its feedback papers published in 2010 and 2011, the Commission communicated the
expectation that, in accordance with the TCB Codes, businesses will have implemented a
robust and effective compliance monitoring programme. With regard to those businesses
examined in this area, the following analysis is made.
Content
5.25 A number of businesses omitted to either:
implement a comprehensive compliance monitoring programme covering all their
internal controls and relevant Sections of the Law, Orders and TCB Codes; or
demonstrate that the compliance monitoring programme, being restricted in scope,
had been determined with an appropriate risk-based approach.
5.26 With regards to the latter, the Commission found that a number of regulated entities had:
inappropriately restricted the scope of their compliance monitoring programme, for
example to focus solely on AML matters or to the exclusion of internal controls
generally; and
failed to periodically review the compliance monitoring programme to ensure that
factors, such as changes to its business strategy or regulatory requirements, are
appropriately reflected.
5.27 One regulated entity, a managed trust company, failed to have any compliance
monitoring programme in place.
Approval
5.28 One in four businesses had not submitted the compliance monitoring programme to the
board, or delegated sub-committee, on a periodic basis for consideration or approval.
Testing
5.29 A number of businesses included tasks to be undertaken by the Compliance Function
within the compliance monitoring programme which, although valuable and important,
failed to report on compliance with the business’ internal controls and relevant Sections
of the Law, Order and TCB Codes. Such tasks included the maintenance of registers,
renewal of professional indemnity insurance, review of the business risk assessment
diary reminders to undertake other compliance activities and the oversight of the
businesses timely completion of tasks.
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5.30 One business included a test that involved reviewing the breaches register to provide
negative assurance as to the business’ level of compliance with the TCB Codes; however
the Commission does not consider that such a test in isolation is sufficiently robust to
provide such a view and would expect positive assurance to be provided.
5.31 One business included a list of the controls in place and assumed adherence to the
controls without testing compliance within the business.
Independence
5.32 Where compliance monitoring is undertaken by the Compliance Function, the
Commission expects an appropriate level of the testing to be independent. Although the
Commission recognises the challenges faced by Compliance Officers of smaller trust
companies with regards to maintaining independence, it is important for the nonindependent tests (those where the Compliance Function is checking an element of its
own performance) to be identified as such and the balance to be testing of internal
controls where the Compliance Function are not involved. An exception to this would be
where there is appropriate segregation of individuals within the Compliance Function
who undertake the compliance monitoring activities.
5.33 For example the Compliance Function of one regulated entity completed the periodic
customer reviews and included sections of the periodic reviews as part of the compliance
monitoring programme, therefore checking the completion of its own work.
Evidence
5.34 Businesses did not always document the testing to be completed under the compliance
monitoring programme or sufficiently maintain working papers to evidence completion.
Reporting
5.35 A number of businesses did not provide comprehensive reporting to the board, or
delegated sub-committee, on compliance monitoring, including:
reporting on exceptions identified;
remedial action and progress;
trends; and
progress on the completion of the compliance monitoring programme.
Policies and Procedures
5.36 The Commission found gaps in procedures in almost one sixth of examinations
undertaken in 2012. Where businesses were examined under a conduct of business
review, the uncovering of corresponding deficiencies in policies and procedures
highlighted that there can be a degree of deficiency in both the design and in the
application of procedures in practice.
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5.37 Specifically, gaps in procedures and common findings related to processes surrounding
the take-on of new business, the risk rating process, identification and verification of
customers, the content of periodic review forms and, in one example, procedures made
reference to out of date requirements.
5.38 The Commission’s expectation is that policies and procedures should be revisited
periodically (for example, as part of the compliance monitoring plan) and on an ad-hoc,
arising basis in order that the business ensures that its policies and procedures are kept
up to date with regulatory requirements and are relevant to current business needs and
practices.
Periodic Reviews
Scope and Focus
5.39 In six of the businesses examined, the Commission found that the scope of the periodic
review was not sufficient in detail to cover the following areas:
AML matters, such as updating of customer due diligence, checking suitability of the
recorded rationale and customer profile;
whether a complaint or threat of litigation had been made during the period;
whether up to date tax advice was held; and
additional, further review of different types of underlying asset classes.
Quality
5.40 In a small number of businesses, the poor quality of completed reviews was apparent,
indicating that either training or resourcing, or a combination of both, was an issue.
5.41 There were also instances of a “tick box” exercise, rather than a qualitative assessment
review, where no supporting comments on the part of the reviewer, or as part of the sign
off, were noted.
Follow-up of Review action points
5.42 Whilst the Commission noted that the majority of businesses had been able to
demonstrate control and oversight of an effective periodic review cycle, there were
instances where oversight of the arising review points had been an issue.
Financial Statements for customer entities
5.43 The Commission noted two instances where significant backlogs in the preparation of
financial statements were found. In both instances, there was an absence of reporting the
position to the Board.

Page 10 of 11

Issued: June 2013

Trust Company Business
On-site Examination Programme 2012
Summary Findings

6

Conclusion

6.1

The foregoing is not intended as formal regulatory guidance, nor should it be taken to
cover all aspects of the subjects touched upon.

6.2

As noted in previous on-site examination feedback reports, the Commission recognises
the efforts of the majority of trust company businesses to improve and upgrade their
systems and controls on a continuing basis.

6.3

By their very nature, the examination reports set out the findings where businesses have
been unable to demonstrate full or partial compliance with the TCB Codes, the
Handbook and statutory legislation applicable to Trust Company Business. This report is
therefore a commentary of such findings with the objective of providing businesses with
analysis and context for internal assessment.

6.4

Any comments on the content of this paper would be welcomed. The Commission
would also be happy to address any concerns or questions that the reader may have on
matters raised herein. Any such communications should be addressed to:
Joanne Doyle
Manager, Trust Company Business
Jersey Financial Services Commission
PO Box 267
14-18 Castle Street
St Helier
Jersey
JE4 8TP
Direct dial:
Email:
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