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Policy Statement: Licensing Policy in respect of deposit-taking business under the Banking Law

Glossary of terms:

The following table provides a glossary of terms used in this policy statement:

applicant a person applying for registration under the Banking Law
the Banking Codes Codes of Practice for Deposit-taking Business
the Banking Law Banking Business (Jersey) Law 1991

the Commission

The Jersey Financial Services Commission

the Commission Law

Financial Services Commission (Jersey) Law 1998

deposit-taking business

as defined in Article 3 of the Banking Law

the General Provisions Order

Banking Business (General Provisions) (Jersey) Order 2002

the Handbook

the Handbook for the Prevention and Detection of Money
Laundering and the Financing of Terrorism for Financial
Services Business Regulated under the Regulatory laws

key person

as defined in Article 1 of the Banking Law

RAR

Risk Asset Ratio

registered person

a person registered under Article 9 of the Banking Law
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In addition to this Policy, the Commission has also published the following relevant Policy
Statements and Guidance Notes which are available on the Commission’s website:

http:/ /www jerseyfsc.org/the_commission/general_information/policy_statements_and_guidance_notes/index.asp

Outsourcing;

Large Exposures;

Liquidity Management and Reporting; and

The Commission’s Decision-Making Process.
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PART 1: Introduction, Regulation and Scope

1.

1.1

1.2

1.3

14

1.5

2.

21

2.2

Introduction

For more than 40 years, Jersey has been involved in the international financial services
sector. Over this period, the Island has monitored developments in the international
sector and encouraged the breadth and depth of the range of services now offered by
Jersey organisations.

Consequently, Jersey remains at the forefront of offshore financial centres, a position
which has recently been recognised in the 2008 research conducted by Citywealth, which
recommends Jersey as one of the top three global financial centres.

Jersey is committed to maintaining its international status and to attracting higher value-
added inward investment. The States of Jersey actively supports the development of
international business and inward investment and the facilitation of new business in the
Island.

For those considering the provision of financial services business in Jersey the following
websites may be useful:

1.4.1 States of Jersey - http://www.gov.je/IndustryFinance;

1.4.2 Jersey Finance Limited - http://www. jerseyfinance.je; and

1.4.3 Jersey Financial Services Commission - http:/ /www jerseyfsc.org.

Where an applicant is considering operating in Jersey as a managed bank, section 11 of
this policy statement, covering managed banks, will be of particular interest.

Regulation

In common with many international finance centres, the majority of financial services
provided in, or from within, Jersey are subject to regulation and supervision by the Jersey
Financial Services Commission (the “Commission”), which is an independent regulatory
authority. A regulatory framework has been established which sets requirements for
both the Commission and those providing financial services that are subject to regulation.

The financial services subject to regulation and supervision by the Commission are set
out in the following primary legislation:

221 Banking Business (Jersey) Law 1991 (the “Banking Law”);

2.2.2  Collective Investment Funds (Jersey) Law 1988;
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223

224

Financial Services (Jersey) Law 1998, the scope of which is:
2231 investment business;

2232 trust company business;

2233 general insurance mediation business;

2234 money service business; and

2235 fund services business; and

Insurance Business (Jersey) Law 1996.

2.3  The Jersey regulatory framework comprises the following:

231

232

233

234

Primary legislation - sets, amongst other things, legal powers and obligations. It
is adopted by the States of Jersey, sanctioned by the UK Privy Council, registered
in the Royal Court and then brought into force in one of two ways:

23.11  onadate or dates specified in the Law; or

23.1.2  on a date or dates determined by an Appointed Day Act passed by the
States of Jersey.

Secondary legislation - sets, amongst other things, detailed legal obligations in
specific areas but can only be enacted to the extent permitted by primary
legislation:

23.21  inthe form of Regulations, which are made by the States of Jersey; or
23.2.2  inthe form of an Order, which is made by the relevant Minister?.

Notices - provide detail on specific matters, as required by legislation, and are
issued by the Commission or other government agencies, for example, Notices
issued in accordance with Article 15 of the Financial Services Commission (Jersey)
Law 1998 (the “Commission Law”) in respect of fees.

Policy Statements - record the Commission’s policies in respect of the
administration of certain aspects of legislation or regulatory approach.

1 The Minister for Economic Development has responsibility for regulatory legislation with the exception
of legislation relating to the countering of money laundering and the financing of terrorism, which falls
under the remit of the Ministers for Treasury & Resources and Home Affairs.
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24

3.

3.1

3.2

3.3

34

3.5

3.6

2.3.5 Codes of Practice - establish sound principles, including minimum requirements,
for the operation of financial services business. They are issued by the
Commission, using powers provided in the laws listed in 2.2.

23.6 Guidance Notes - provide guidance on complying with either a legislative or
regulatory requirement.

The regulatory framework described in 2.3 includes requirements designed to counter
money laundering and the financing of terrorism, including the Handbook for the
Prevention and Detection of Money Laundering and the Financing of Terrorism for
Financial Services Business Regulated under the Regulatory Laws (the “Handbook”).

Scope of this policy statement and general comment

This policy statement is set out within the context of an application. However,
Article 10(1) of the Banking Law states that “The Commission shall refuse to grant an
application for registration, or where registration has been granted shall revoke the registration, if
the applicant or registered person...”. Therefore, unless the context precludes such
construction, where this statement refers to an applicant, it should also be taken to be a
continuing obligation on a person already registered to undertake deposit-taking
business, except as varied by the Commission.

The policy statement is intended to cover all relevant criteria but the Commission will
look to explore any other matters that are relevant to an application or registration.

There is only one, all encompassing, registration category for deposit-taking business in
Jersey. This includes managed banks, which are commented on specifically in section 11.
The criteria established in this policy, and all regulatory requirements applicable to
deposit takers, apply equally to such institutions.

Banks licensed overseas may register in Jersey for the purpose of utilising facilities in the
Island in the event of any disruption of normal operations in their home jurisdictions.
Prior to commencement of any deposit-taking activity in Jersey, such banks will need to
demonstrate to the satisfaction of the Commission that they are sufficiently able to satisfy
the criteria established in this policy, and all other relevant regulatory requirements,
relative to the size, nature and complexity of the operations proposed. These will tend to
be limited to the processes essential to maintain the bank. Deposit-taking activities will
normally be limited by registration condition to the maintenance of existing business
only. Should such a bank subsequently wish to establish a permanent presence in the
Island it would need to satisfy the criteria relative to the operations then proposed.

The power to approve an application for a deposit-taking registration lies with the Board
of Commissioners and has not been delegated to the Executive.

An application for registration should be made to the Commission in accordance with
Article 9 of the Banking Law and annually thereafter in accordance with Article 9 of the
Banking Business (General Provisions) (Jersey) Order 2002 (the “General Provisions
Order”), using in both cases the application form referred to in Part 3 of this policy
statement.

Issued: June 2009 Page 7 of 18


http://www.jerseyfsc.org/anti-money_laundering/Regulated_financial_services_businesses/aml_cft_handbook.asp
http://www.jerseyfsc.org/anti-money_laundering/Regulated_financial_services_businesses/aml_cft_handbook.asp
http://www.jerseyfsc.org/anti-money_laundering/Regulated_financial_services_businesses/aml_cft_handbook.asp

Policy Statement: Licensing Policy in respect of deposit-taking business under the Banking Law

3.7

3.8

3.9

3.10

3.11

3.12

The following Articles of the Banking Law apply to the application process:
3.7.1 Article 9 provides the Commission with the power to register an applicant;

3.7.2 Article 10 provides the Commission with the power to refuse registration. It
specifically requires refusal where the applicant would have no physical presence,
which includes meaningful mind and management, and would not be subject to
adequate consolidated supervision in the home jurisdiction; and

3.7.3 Article 11 provides for registration to be granted, subject to both general and
specific conditions.

General conditions of registration are set out in Article 11 of the General Provisions
Order and include the following aspects:

3.8.1 appointment of a senior officer outside the Island (branches only);
3.8.2 commencement of new activities;

3.8.3 Large Exposures (Jersey incorporated companies only); and

3.8.4 establishing operations outside the Island.

In addition to such general conditions, the Commission may attach any special
conditions considered necessary to a registered person’s registration in order to enable
the Commission to fulfil its responsibilities under the Banking Law.

Failure to comply with a registration condition is an offence and could result in a
registered person being liable to a fine and other persons being liable to a fine or to
imprisonment for a period not exceeding two years.

In determining whether to grant or refuse registration, the Commission is required to
consider a number of specific areas. Article 10 of the Banking Law sets out the grounds
that may give the Commission cause to refuse to grant a registration.

Specifically, Article 10(3)(a) of the Banking Law requires that the Commission satisfies
itself that the applicant is a fit and proper person to be registered, having regard to the
information before it as to the:

3.12.1 integrity, competence, financial standing, structure and organisation of the
applicant;

3.12.2 persons employed by or associated with the applicant for the purposes of its
business or who are directors, controllers or managers of it; and

3.12.3 description of the business that the applicant proposes to carry on.
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3.13 Where the Commission considers that, based on the information available to it, it may
not grant registration to an applicant, the process to be followed is published in a
guidance note on the Commission’s decision making process. This process includes a
provision for the applicant to provide comment on the facts underlying the
Commission’s concerns and to address any misunderstandings.
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PART 2: The Commission’s “fit and proper” assessment

4. Key areas of consideration
41 Fit and proper considerations are addressed under the following headings:
411 General (section 5);
4.1.2 Stature (section 6);
413 Home jurisdiction (section 7);
414 Competence (section 8);
415 Organisation and Systems (section 9); and
41.6 Ownership and Control (section 10).

42 These fully incorporate the requirements of the Banking Law, represented by the specific
criteria established in Article 10(3)(a) and referred to in section 3.12 of this paper. Certain
of those criteria are relevant for consideration under more than one heading, for example
“integrity” is mainly commented on in section 5 (“General”) but would also be relevant
in considering the subject of ownership in section 10. Part 2 should therefore be read in
the whole when considering the matter of fit and properness.

4.3  Specific considerations in respect of managed banks are commented on in section 11.

5. General

51 Itis the Commission’s starting point that an applicant be able to demonstrate (either in its
own name or in the name of its parent group) that it meets all of the following criteria:

51.1 minimum five years relevant and satisfactory track record as a banking business;

51.2 a satisfactory audit history, as demonstrated by the audit reports provided on its
financial statements, or those of its ultimate and intermediate parents;

513 a management team with the necessary skills and resources to ensure adequate
corporate governance and conduct of business relevant to the proposed activities;

51.4 it conducts its business with integrity;

5.1.5 it has due regard for the interests of its customers; and
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5.1.6 it provides appropriate supervision and training to its employees.

5.2 The fit and proper determination is both an initial and ongoing assessment in relation to
the suitability of the applicant, including those persons employed by or associated with
it.

5.3  For the purposes of this policy statement, the Commission considers “associated with the
applicant” to include both natural persons and bodies corporate that might affect the
fitness and properness of the applicant. These may encompass the following persons:

53.1 those that will perform functions on behalf of the applicant under an outsourcing
or service level agreement;

53.2 companies that share common ownership with, the applicant;
5.3.3 companies in which the applicant has 20% or more of the voting rights; and

53.4 parties that have close business links with the applicant, but no legal structural
interaction, for example one which acts as a business introducer.

5.4 The Banking Codes provide high level principles, including minimum requirements, in
the areas of integrity, conduct, risk management, transparency, capital resources, a
registered person’s relationship with the Commission and advertising. The applicant,
through the application process, must be able to demonstrate its ability to fully adhere to
the Banking Codes.

5.5 In assessing the integrity of an applicant and, as part of that assessment, the integrity of
those persons employed by or associated with it, the Commission will consider whether
any of their past actions or conduct impact on their ability to meet expected standards in
this respect.

56 The Commission considers the provision of information that is both complete and
accurate to be an indication that an applicant is acting with integrity. Failure of an
applicant to comprehensively complete any form or supply any information required in
respect of an application in an honest manner, or the intentional omission of any relevant
material, will be taken into account by the Commission.

5.7 Registration may be refused if it appears to the Commission that the applicant is not fit
and proper to be registered by reason of any director, controller or manager employed by
the applicant having been convicted for acting fraudulently or dishonestly, or by reason
of any other circumstances whatsoever which are either likely to lead to improper
conduct of business by the applicant, or reflect discredit on its methods of conducting
business.

6. Stature

6.1 Applicants should be part of financial institutions of international stature and reputation.
Registrations under the Banking Law are limited to entities which are, or which are

Issued: June 2009 Page 11 of 18



Policy Statement: Licensing Policy in respect of deposit-taking business under the Banking Law

6.2

6.3

6.4

6.5

6.6

6.7

6.8

7.1

7.2

ultimately owned by, members of the global “top 500” banking groups by reference to
their Tier 1 capital base, or financial services conglomerates of equivalent size.

Shell banks are not permitted by the Banking Law.

Applicants, or the groups to which they belong, should carry a credit rating given by an
internationally recognised credit rating agency which is equivalent to what is recognised
at any one time as being of “investment grade”.

Applicants must be able to demonstrate an ability to meet the financial requirements
established in section 5 of the Banking Codes. In the case of deposit takers that are to be
incorporated in Jersey, these include:

6.4.1 minimum capital of £5 million (or equivalent); and

6.4.2 a general minimum Risk Asset Ratio (“RAR”) of 10% (but it should be noted that
specific RARs and target ratios, both of which may be more than 10%, are
established with individual banks via the Pillar 2 process of Basel II).

Applicants must also be able to demonstrate an ability to meet the Commission’s
liquidity management requirements, as detailed in the regulatory framework.

The group to which the applicant belongs must also be able to demonstrate adequacy of
financial strength and a risk profile that is acceptable to the Commission, as reflected in
its published financial statements and any other relevant information.

Applicants must be able to provide, prior to registration:

6.7.1 in the case of a Jersey incorporated subsidiary, a letter of comfort from the
ultimate parent bank, or intermediate owner if that party is an appropriately
supervised “top 500” bank; or

6.7.2 in the case of a managed branch, written confirmation from the applicant’s head
office that it accepts full responsibility for the liabilities of the branch.

The applicant is required to submit a three year business plan, including financial
projections and estimated physical, systems and human resources, for the proposed
operations, which must be acceptable to the Commission.

Home jurisdiction

Applicants are expected to belong to groups that are considered by the Commission to be
of systemic importance in their home jurisdictions such that, in a crisis, the relevant
jurisdiction would look to actively support the group.

In turn, the home jurisdiction must be considered by the Commission to be capable of
providing adequate support, if needed, to its systemically important banks.
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7.3 The home jurisdiction must be considered by the Commission to be “equivalent” in terms
of the measures it applies to counter money laundering and the financing of terrorism
(section 1.7 of the Handbook provides information in respect of the equivalence of
requirements in overseas jurisdictions).

74 The home jurisdiction must be considered by the Commission to operate an adequate
regime of financial supervision and the group to which the applicant belongs must be
subject to consolidated supervision by the home supervisor. In assessing this aspect, the
Commission will take account of any reports issued by relevant international bodies such
as the IMF, as well as responses to its own enquiries in respect of the home supervisor’s
adherence to the Basel Committee’s Core Principles for Banking Supervision.

7.5 The home supervisor will be asked to confirm, in writing, its agreement to the applicant
establishing business in Jersey and that the applicant will be included in its consolidated
supervision. Authorisation will be dependent upon such confirmation being received.

8. Competence

8.1 Competency, with respect to those employed by or associated with an applicant, may be
evidenced by the attainment of relevant qualifications or by having sufficient relevant
experience for the functions they are charged with performing.

8.2  An applicant must be able to demonstrate that it is, and will have procedures that will
assist it to remain, competent to undertake deposit-taking business, including the ability
to comply with relevant regulatory requirements.

8.3 An applicant must be able to demonstrate that it will be able to undertake appropriate
management and training of its staff.

8.4 The Commission has a particular interest in the collective competence and experience of
those that will govern the entity.

8.5 In assessing the competence of an applicant, the Commission will consider the specific
activities it proposes to undertake, in particular the volume of each type of business and
the jurisdictions in which it will be offering its services.

8.6  The record and experience of the group to which the applicant belongs is also of interest
to the Commission. The banking groups of stature that Jersey’s banks represent tend to
have established operations spanning all areas of banking activity. The Commission
would be unlikely to authorise an applicant that belonged to a group that hitherto had
operated in a domestic environment alone.

9.  Organisation and Systems

91 The Commission considers that the organisation and systems of an applicant are essential
elements of an applicant’s ability to satisfy the Commission that it is a fit and proper
person to be registered.
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9.2

9.3

94

9.5

9.6

9.7

9.8

Whilst all aspects of the Banking Codes are of high importance, the governance of a
registered person is of particular interest to the Commission. This should include an
appropriate number of independent, non-executive directors in the case of a Jersey
incorporated registered person. In those cases, the Commission will normally require the
majority of the board to be resident in Jersey and for the Jersey element of the board to be
actively engaged in the governance of the business.

In addition, the Commission considers it desirable that at least one board member of the
Jersey entity should be an individual who holds a senior position with the regulated
parent.

An applicant must be structured and organised in such a way that will enable the
Commission to fulfil its oversight function.

The Commission’s policy is to accept only natural persons to act in the capacity of
director of a registered person.

An applicant must be able to demonstrate to the satisfaction of the Commission that it
will have, and will be able to maintain:

9.6.1 sufficient management oversight and control of its activities;

9.6.2 comprehensive operational records, relating to all activities, which must be
readily accessible in Jersey;

9.6.3 comprehensive financial information, which must be readily accessible in Jersey;

9.6.4 relevantly qualified and experienced staff to competently deliver the services it
offers. This includes third party service providers or relevant entities within the
same group; and

9.6.5 the existence of systems and controls designed to manage its affairs effectively for
the proper performance of all activities, including those that evidence
transparency in its business arrangements.

In an age of increasing specialism, globalised corporate operations and information
technology, the Commission recognises that applicants may wish to utilise group
resources outside the Island or outsource certain functions to external third parties able
to offer particular expertise. However, it is the Commission’s policy that, even where
functions have been outsourced, the registered person remains accountable to the
Commission for all regulatory matters.

Where elements of the applicant’s systems, controls or functions are to be outsourced, the
Commission will consider whether such arrangements are in compliance with the
guidelines set out in the Commission’s published policy on outsourcing and whether any
conflicts arising from such outsourcing arrangements are addressed in accordance with
the Banking Codes.
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9.9

10.

10.1

10.2

10.3

10.4

10.5

10.6

In addressing the foregoing considerations, the Commission will look to satisfy itself that
the applicant’s systems and controls will enable it to comply with section 3 of the
Banking Codes.

Ownership and Control

The Commission’s requirement is for applicants to be companies and preferably for them
to be publicly quoted companies, or subsidiaries of such.

The Commission should be able to look through the ownership structure to identify all
intermediate and significant ultimate owners and, if this is unduly complex or lacks
transparency, it would expect the applicant to explain and justify the rationale for having
such a structure.

The Commission considers an application for registration on the basis of the existing or
planned ownership structure at the time the application is made. Any subsequent
changes in this respect may alter the Commission’s assessment of the bank as a fit and
proper person. Consequently, potential amendments to the structure or ownership of the
registered person must be advised to the Commission sufficiently in advance for it to
properly consider the proposals and determine whether to object. Any such changes
should be notified to the Commission in accordance with Articles 14 and 24 of the
Banking Law.

The Commission can require the removal of any director, manager or controller (which
includes chief executive and shareholder controller) or key person in the event that it
concludes that their continued involvement is no longer compatible with the bank being
considered as fit and proper.

It is unusual for banks which are part of a “Top 500” banking group to have dominant
controllers (including shareholder controllers). Where this occurs, the circumstances will
require additional consideration by the Commission, including the degree of influence
involved and the impact that this may have.

Shareholder controllers and controllers are fully defined in Article 1 of the Banking Law.
The main categories are:

10.6.1 Executive Controller - the managing director and chief executive of an institution,
or any of its holding companies;

10.6.2 Shareholder Controller - a person who, either alone or with any associate, holds
15% or more of the shares or commands equivalent voting power in the
institution, or in its holding companies; and

10.6.3 Indirect Controller - a person (usually an individual) in accordance with whose
directions or instructions the directors of an institution or any of its holding
companies or controllers, including shareholder controllers, are accustomed to
act.
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10.7

10.8

11.

11.1

11.2

11.3

11.4

11.5

11.6

Any applicant must notify the Commission of: -

10.7.1 the identity of its controllers (including shareholder controllers);
10.7.2 the category each falls into;

10.7.3 the percentage of shares each controller holds;

10.7.4 the percentage of voting powers which each is entitled to exercise or control the
exercise of; and

10.7.5 any “significant shareholders”, as defined in Article 25(2) of the Banking Law,
involving the exercise of voting power of 3% or more but less than 15%.

Each prospective key person, director, manager and controller that is a natural person
will be required to complete the Commission’s standard personal questionnaire, which
will be used in determining the person’s fit and properness.

Specific considerations in respect of Managed Banks

The Commission recognises that there are circumstances in which a bank may be able to
undertake its business without premises of its own in Jersey. These can arise where the
business of that bank is, or is to be, managed in Jersey by another registered deposit taker
(“the manager”). This will involve the manager providing all necessary resources, such
as staff, premises and information systems, and operating those resources on behalf of
the managed bank.

In such circumstances a written agreement approved by the Commission must exist
between the managed bank and the manager.

It is important to note that, once authorised, the managed bank is a registered person in
its own right and must comply with all aspects of the regulatory framework applicable to
deposit-taking business, including the Banking Codes.

In assessing the fitness and propriety of an applicant that wishes to operate as a managed
bank, it is the Commission’s policy to apply the same standards as with an applicant that
would maintain its own staff and business premises in Jersey. The Commission will
additionally consider carefully the arrangements under which the proposed manager
intends to carry out its management function.

In assessing an applicant that is applying to operate as a managed bank, the Commission
must satisfy itself that it will be able to exercise sufficient regulatory oversight. Although
the managed business may rely to a large extent on the proper exercise of the functions of
the manager, the managed bank itself will ultimately remain accountable to the
Commission for the activities it undertakes.

All records relating to the managed bank must be readily accessible in Jersey.
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PART 3: Application for Registration

12,

12.1

12.2

12.3

124

12.5

12.6

13.

13.1

General

The Commission recognises that the particular circumstances of each applicant will not
be identical. Notwithstanding this, it is the Commission’s policy that all applicants will
be assessed against the same standards. In considering an application against the
requirements of this policy, the Commission will seek to identify and consider any
regulatory risks arising either from the nature of the activities to be undertaken, or from
the particular circumstances of an applicant, and the mitigation of these.

Each application will be considered on its own merits and all information relating to an
applicant that is available to the Commission during the assessment process will be taken
into account.

It is the Commission’s policy to make all enquiries it considers necessary, such as
regulator to regulator enquiries, to determine an application, especially if it appears that
a particular applicant poses a risk in terms of the guiding principles? the Commission is
required to consider in pursuance of its functions?.

In line with Article 10 of the Banking Law, an applicant should satisfy the Commission
that it is fit and proper to undertake the proposed activities. It is not for the Commission
to prove that it is not fit and proper.

Information supplied to the Commission and statements made by the applicant must not
be false or misleading and, in this regard, the provisions of Article 22 of the Banking Law
should be noted.

All individuals wishing to become a director, controller (which includes chief executive
and shareholder controller), manager or key person of an applicant are required to
complete and submit to the Commission a personal questionnaire. This document and
associated guidance can be found on the Commission’s website at:

www.jerseyfsc.org/pdf/personal_questionnaire.pdf.

Application form

The application form applicable to deposit-taking business may be found on the
Commission’s website using the following link:

http:/ /www .jerseyfsc.org/banking business/guide for_application_and_fees/index.asp

2 The guiding principles of the Commission are set out in Article 7 of the Commission Law.

3 The functions of the Commission are set out in Article 5 of the Commission Law.
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13.2

13.3

14.

14.1

The application form details the information that should be submitted in support of an
application. In brief, this comprises:

13.2.1 a business plan, including three year forecasts and all resource requirements;

13.2.2 the last three years’ financial statements of the applicant, if applicable, and all
parent companies;

13.2.3 the latest management accounts of the applicant, if applicable;
13.2.4 all relevant organisation charts; and
13.2.5 the application fee (see Banking Fees Notice#).

Existing registered persons, in applying annually for extension of their registrations,
should note the lower information requirement applicable to such circumstances, as
established in Article 9(4) of the Banking Law. The requirement is limited to information
that has changed since any previous submission to the Commission, unless specifically
varied by the latter.

Contacting the Commission

The Commission encourages potential applicants, after considering this policy statement,
to make early contact with it for initial discussions, at which time any necessary
clarifications can be provided. The Commission can be contacted as follows:

Director, Banking Telephone:  +44 1534 822000
Jersey Financial Services Commission

PO Box 267 Facsimile: +44 1534 822001

14 - 18 Castle Street

St Helier Email: info@jerseyfsc.org
Jersey

JE4 8TP

4 Banking Fees Notice available from the Commission’s website:
www.jerseyfsc.org/the commission/fees notices/index.asp
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	Glossary of terms: 
	Table of Contents: 
	PART 1: Introduction, Regulation and Scope 
	1. Introduction 
	1.1 For more than 40 years, Jersey has been involved in the international financial services sector.  Over this period, the Island has monitored developments in the international sector and encouraged the breadth and depth of the range of services now offered by Jersey organisations.   
	1.2 Consequently, Jersey remains at the forefront of offshore financial centres, a position which has recently been recognised in the 2008 research conducted by Citywealth, which recommends Jersey as one of the top three global financial centres. 
	1.3 Jersey is committed to maintaining its international status and to attracting higher value-added inward investment.  The States of Jersey actively supports the development of international business and inward investment and the facilitation of new business in the Island. 
	1.4 For those considering the provision of financial services business in Jersey the following websites may be useful: 
	1.4.1 States of Jersey – http://www.gov.je/IndustryFinance;  
	1.4.2 Jersey Finance Limited - http://www.jerseyfinance.je; and 
	1.4.3 Jersey Financial Services Commission – http://www.jerseyfsc.org. 

	1.5 Where an applicant is considering operating in Jersey as a managed bank, section 11 of this policy statement, covering managed banks, will be of particular interest. 
	2. Regulation 
	2.1 In common with many international finance centres, the majority of financial services provided in, or from within, Jersey are subject to regulation and supervision by the Jersey Financial Services Commission (the “Commission”), which is an independent regulatory authority.  A regulatory framework has been established which sets requirements for both the Commission and those providing financial services that are subject to regulation. 
	2.2 The financial services subject to regulation and supervision by the Commission are set out in the following primary legislation: 
	2.2.1 Banking Business (Jersey) Law 1991 (the “Banking Law”); 
	2.2.2 Collective Investment Funds (Jersey) Law 1988;  
	2.2.3 Financial Services (Jersey) Law 1998, the scope of which is: 
	2.2.3.1 investment business; 
	2.2.3.2 trust company business; 
	2.2.3.3 general insurance mediation business; 
	2.2.3.4 money service business; and 
	2.2.3.5 fund services business; and 
	2.2.4 Insurance Business (Jersey) Law 1996. 


	2.3 The Jersey regulatory framework comprises the following: 
	2.3.1 Primary legislation – sets, amongst other things, legal powers and obligations.  It is adopted by the States of Jersey, sanctioned by the UK Privy Council, registered in the Royal Court and then brought into force in one of two ways: 
	2.3.1.1 on a date or dates specified in the Law; or 
	2.3.1.2 on a date or dates determined by an Appointed Day Act passed by the States of Jersey. 

	2.3.2 Secondary legislation – sets, amongst other things, detailed legal obligations in specific areas but can only be enacted to the extent permitted by primary legislation: 
	2.3.2.1 in the form of Regulations, which are made by the States of Jersey; or  
	2.3.2.2 in the form of an Order, which is made by the relevant Minister . 

	2.3.3 Notices – provide detail on specific matters, as required by legislation, and are issued by the Commission or other government agencies, for example, Notices issued in accordance with Article 15 of the Financial Services Commission (Jersey) Law 1998 (the “Commission Law”) in respect of fees. 
	2.3.4 Policy Statements – record the Commission’s policies in respect of the administration of certain aspects of legislation or regulatory approach. 
	2.3.5 Codes of Practice – establish sound principles, including minimum requirements, for the operation of financial services business.  They are issued by the Commission, using powers provided in the laws listed in 2.2. 
	2.3.6 Guidance Notes – provide guidance on complying with either a legislative or regulatory requirement. 

	2.4 The regulatory framework described in 2.3 includes requirements designed to counter money laundering and the financing of terrorism, including the Handbook for the Prevention and Detection of Money Laundering and the Financing of Terrorism for Financial Services Business Regulated under the Regulatory Laws (the “Handbook”). 

	3. Scope of this policy statement and general comment 
	3.1 This policy statement is set out within the context of an application. However, Article 10(1) of the Banking Law states that “The Commission shall refuse to grant an application for registration, or where registration has been granted shall revoke the registration, if the applicant or registered person...”.  Therefore, unless the context precludes such construction, where this statement refers to an applicant, it should also be taken to be a continuing obligation on a person already registered to undertake deposit-taking business, except as varied by the Commission. 
	3.2 The policy statement is intended to cover all relevant criteria but the Commission will look to explore any other matters that are relevant to an application or registration.   
	3.3 There is only one, all encompassing, registration category for deposit-taking business in Jersey.  This includes managed banks, which are commented on specifically in section 11.  The criteria established in this policy, and all regulatory requirements applicable to deposit takers, apply equally to such institutions. 
	3.4 Banks licensed overseas may register in Jersey for the purpose of utilising facilities in the Island in the event of any disruption of normal operations in their home jurisdictions.  Prior to commencement of any deposit-taking activity in Jersey, such banks will need to demonstrate to the satisfaction of the Commission that they are sufficiently able to satisfy the criteria established in this policy, and all other relevant regulatory requirements, relative to the size, nature and complexity of the operations proposed.  These will tend to be limited to the processes essential to maintain the bank.  Deposit-taking activities will normally be limited by registration condition to the maintenance of existing business only.  Should such a bank subsequently wish to establish a permanent presence in the Island it would need to satisfy the criteria relative to the operations then proposed. 
	3.5 The power to approve an application for a deposit-taking registration lies with the Board of Commissioners and has not been delegated to the Executive. 
	3.6 An application for registration should be made to the Commission in accordance with Article 9 of the Banking Law and annually thereafter in accordance with Article 9 of the Banking Business (General Provisions) (Jersey) Order 2002 (the “General Provisions Order”), using in both cases the application form referred to in Part 3 of this policy statement.   
	3.7 The following Articles of the Banking Law apply to the application process: 
	3.7.1 Article 9 provides the Commission with the power to register an applicant;  
	3.7.2 Article 10 provides the Commission with the power to refuse registration.  It specifically requires refusal where the applicant would have no physical presence, which includes meaningful mind and management, and would not be subject to adequate consolidated supervision in the home jurisdiction; and 
	3.7.3 Article 11 provides for registration to be granted, subject to both general and specific conditions. 

	3.8 General conditions of registration are set out in Article 11 of the General Provisions Order and include the following aspects:  
	3.8.1 appointment of a senior officer outside the Island (branches only);  
	3.8.2 commencement of new activities;  
	3.8.3 Large Exposures (Jersey incorporated companies only); and 
	3.8.4 establishing operations outside the Island.  

	3.9 In addition to such general conditions, the Commission may attach any special conditions considered necessary to a registered person’s registration in order to enable the Commission to fulfil its responsibilities under the Banking Law.  
	3.10 Failure to comply with a registration condition is an offence and could result in a registered person being liable to a fine and other persons being liable to a fine or to imprisonment for a period not exceeding two years. 
	3.11 In determining whether to grant or refuse registration, the Commission is required to consider a number of specific areas.  Article 10 of the Banking Law sets out the grounds that may give the Commission cause to refuse to grant a registration.    
	3.12 Specifically, Article 10(3)(a) of the Banking Law requires that the Commission satisfies itself that the applicant is a fit and proper person to be registered, having regard to the information before it as to the: 
	3.12.1 integrity, competence, financial standing, structure and organisation of the applicant; 
	3.12.2 persons employed by or associated with the applicant for the purposes of its business or who are directors, controllers or managers of it; and 
	3.12.3 description of the business that the applicant proposes to carry on. 

	3.13 Where the Commission considers that, based on the information available to it, it may not grant registration to an applicant, the process to be followed is published in a guidance note on the Commission’s decision making process.  This process includes a provision for the applicant to provide comment on the facts underlying the Commission’s concerns and to address any misunderstandings. 

	 PART 2: The Commission’s “fit and proper” assessment 
	4. Key areas of consideration  
	4.1 Fit and proper considerations are addressed under the following headings: 
	4.1.1 General (section 5); 
	4.1.2 Stature (section 6); 
	4.1.3 Home jurisdiction (section 7); 
	4.1.4 Competence (section 8); 
	4.1.5 Organisation and Systems (section 9); and 
	4.1.6 Ownership and Control (section 10). 
	4.2 These fully incorporate the requirements of the Banking Law, represented by the specific criteria established in Article 10(3)(a) and referred to in section 3.12 of this paper.  Certain of those criteria are relevant for consideration under more than one heading, for example “integrity” is mainly commented on in section 5 (“General”) but would also be relevant in considering the subject of ownership in section 10.  Part 2 should therefore be read in the whole when considering the matter of fit and properness. 
	4.3 Specific considerations in respect of managed banks are commented on in section 11. 



	5. General 
	5.1 It is the Commission’s starting point that an applicant be able to demonstrate (either in its own name or in the name of its parent group) that it meets all of the following criteria:  
	5.1.1 minimum five years relevant and satisfactory track record as a banking business; 
	5.1.2 a satisfactory audit history, as demonstrated by the audit reports provided on its financial statements, or those of its ultimate and intermediate parents; 
	5.1.3 a management team with the necessary skills and resources to ensure adequate corporate governance and conduct of business relevant to the proposed activities; 
	5.1.4 it conducts its business with integrity; 
	5.1.5 it has due regard for the interests of its customers; and 
	5.1.6 it provides appropriate supervision and training to its employees. 

	5.2 The fit and proper determination is both an initial and ongoing assessment in relation to the suitability of the applicant, including those persons employed by or associated with it. 
	5.3 For the purposes of this policy statement, the Commission considers “associated with the applicant” to include both natural persons and bodies corporate that might affect the fitness and properness of the applicant.  These may encompass the following persons: 
	5.3.1 those that will perform functions on behalf of the applicant under an outsourcing or service level agreement; 
	5.3.2 companies that share common ownership with, the applicant; 
	5.3.3 companies in which the applicant has 20% or more of the voting rights; and 
	5.3.4 parties that have close business links with the applicant, but no legal structural interaction, for example one which acts as a business introducer. 

	5.4 The Banking Codes provide high level principles, including minimum requirements, in the areas of integrity, conduct, risk management, transparency, capital resources, a registered person’s relationship with the Commission and advertising.  The applicant, through the application process, must be able to demonstrate its ability to fully adhere to the Banking Codes. 
	5.5 In assessing the integrity of an applicant and, as part of that assessment, the integrity of those persons employed by or associated with it, the Commission will consider whether any of their past actions or conduct impact on their ability to meet expected standards in this respect. 
	5.6 The Commission considers the provision of information that is both complete and accurate to be an indication that an applicant is acting with integrity.  Failure of an applicant to comprehensively complete any form or supply any information required in respect of an application in an honest manner, or the intentional omission of any relevant material, will be taken into account by the Commission. 
	5.7 Registration may be refused if it appears to the Commission that the applicant is not fit and proper to be registered by reason of any director, controller or manager employed by the applicant having been convicted for acting fraudulently or dishonestly, or by reason of any other circumstances whatsoever which are either likely to lead to improper conduct of business by the applicant, or reflect discredit on its methods of conducting business. 

	6. Stature 
	6.1 Applicants should be part of financial institutions of international stature and reputation.  Registrations under the Banking Law are limited to entities which are, or which are ultimately owned by, members of the global “top 500” banking groups by reference to their Tier 1 capital base, or financial services conglomerates of equivalent size. 
	6.2 Shell banks are not permitted by the Banking Law. 
	6.3 Applicants, or the groups to which they belong, should carry a credit rating given by an internationally recognised credit rating agency which is equivalent to what is recognised at any one time as being of “investment grade”.  
	6.4 Applicants must be able to demonstrate an ability to meet the financial requirements established in section 5 of the Banking Codes.  In the case of deposit takers that are to be incorporated in Jersey, these include: 
	6.4.1 minimum capital of £5 million (or equivalent); and 
	6.4.2 a general minimum Risk Asset Ratio (“RAR”) of 10% (but it should be noted that specific RARs and target ratios, both of which may be more than 10%, are established with individual banks via the Pillar 2 process of Basel II). 
	6.5 Applicants must also be able to demonstrate an ability to meet the Commission’s liquidity management requirements, as detailed in the regulatory framework. 
	6.6 The group to which the applicant belongs must also be able to demonstrate adequacy of financial strength and a risk profile that is acceptable to the Commission, as reflected in its published financial statements and any other relevant information.  

	6.7 Applicants must be able to provide, prior to registration:  
	6.7.1 in the case of a Jersey incorporated subsidiary, a letter of comfort from the ultimate parent bank, or intermediate owner if that party is an appropriately supervised “top 500” bank; or  
	6.7.2 in the case of a managed branch, written confirmation from the applicant’s head office that it accepts full responsibility for the liabilities of the branch.  

	6.8 The applicant is required to submit a three year business plan, including financial projections and estimated physical, systems and human resources, for the proposed operations, which must be acceptable to the Commission. 

	7. Home jurisdiction 
	7.1 Applicants are expected to belong to groups that are considered by the Commission to be of systemic importance in their home jurisdictions such that, in a crisis, the relevant jurisdiction would look to actively support the group. 
	7.2 In turn, the home jurisdiction must be considered by the Commission to be capable of providing adequate support, if needed, to its systemically important banks. 
	7.3 The home jurisdiction must be considered by the Commission to be “equivalent” in terms of the measures it applies to counter money laundering and the financing of terrorism (section 1.7 of the Handbook provides information in respect of the equivalence of requirements in overseas jurisdictions). 
	7.4 The home jurisdiction must be considered by the Commission to operate an adequate regime of financial supervision and the group to which the applicant belongs must be subject to consolidated supervision by the home supervisor.  In assessing this aspect, the Commission will take account of any reports issued by relevant international bodies such as the IMF, as well as responses to its own enquiries in respect of the home supervisor’s adherence to the Basel Committee’s Core Principles for Banking Supervision. 
	7.5 The home supervisor will be asked to confirm, in writing, its agreement to the applicant establishing business in Jersey and that the applicant will be included in its consolidated supervision.  Authorisation will be dependent upon such confirmation being received. 

	8. Competence 
	8.1 Competency, with respect to those employed by or associated with an applicant, may be evidenced by the attainment of relevant qualifications or by having sufficient relevant experience for the functions they are charged with performing.  
	8.2 An applicant must be able to demonstrate that it is, and will have procedures that will assist it to remain, competent to undertake deposit-taking business, including the ability to comply with relevant regulatory requirements. 
	8.3 An applicant must be able to demonstrate that it will be able to undertake appropriate management and training of its staff. 
	8.4 The Commission has a particular interest in the collective competence and experience of those that will govern the entity.  
	8.5 In assessing the competence of an applicant, the Commission will consider the specific activities it proposes to undertake, in particular the volume of each type of business and the jurisdictions in which it will be offering its services. 
	8.6 The record and experience of the group to which the applicant belongs is also of interest to the Commission.  The banking groups of stature that Jersey’s banks represent tend to have established operations spanning all areas of banking activity.  The Commission would be unlikely to authorise an applicant that belonged to a group that hitherto had operated in a domestic environment alone.  

	9. Organisation and Systems 
	9.1 The Commission considers that the organisation and systems of an applicant are essential elements of an applicant’s ability to satisfy the Commission that it is a fit and proper person to be registered.  
	9.2 Whilst all aspects of the Banking Codes are of high importance, the governance of a registered person is of particular interest to the Commission.  This should include an appropriate number of independent, non-executive directors in the case of a Jersey incorporated registered person.  In those cases, the Commission will normally require the majority of the board to be resident in Jersey and for the Jersey element of the board to be actively engaged in the governance of the business. 
	9.3 In addition, the Commission considers it desirable that at least one board member of the Jersey entity should be an individual who holds a senior position with the regulated parent. 
	9.4 An applicant must be structured and organised in such a way that will enable the Commission to fulfil its oversight function. 
	9.5 The Commission’s policy is to accept only natural persons to act in the capacity of director of a registered person. 
	9.6 An applicant must be able to demonstrate to the satisfaction of the Commission that it will have, and will be able to maintain: 
	9.6.1 sufficient management oversight and control of its activities; 
	9.6.2 comprehensive operational records, relating to all activities, which must be readily accessible in Jersey; 
	9.6.3 comprehensive financial information, which must be readily accessible in Jersey; 
	9.6.4 relevantly qualified and experienced staff to competently deliver the services it offers.  This includes third party service providers or relevant entities within the same group; and 
	9.6.5 the existence of systems and controls designed to manage its affairs effectively for the proper performance of all activities, including those that evidence transparency in its business arrangements. 

	9.7 In an age of increasing specialism, globalised corporate operations and information technology, the Commission recognises that applicants may wish to utilise group resources outside the Island or outsource certain functions to external third parties able to offer particular expertise.  However, it is the Commission’s policy that, even where functions have been outsourced, the registered person remains accountable to the Commission for all regulatory matters. 
	9.8 Where elements of the applicant’s systems, controls or functions are to be outsourced, the Commission will consider whether such arrangements are in compliance with the guidelines set out in the Commission’s published policy on outsourcing and whether any conflicts arising from such outsourcing arrangements are addressed in accordance with the Banking Codes. 
	9.9 In addressing the foregoing considerations, the Commission will look to satisfy itself that the applicant’s systems and controls will enable it to comply with section 3 of the Banking Codes. 

	10. Ownership and Control 
	10.1 The Commission’s requirement is for applicants to be companies and preferably for them to be publicly quoted companies, or subsidiaries of such. 
	10.2 The Commission should be able to look through the ownership structure to identify all intermediate and significant ultimate owners and, if this is unduly complex or lacks transparency, it would expect the applicant to explain and justify the rationale for having such a structure. 
	10.3 The Commission considers an application for registration on the basis of the existing or planned ownership structure at the time the application is made.  Any subsequent changes in this respect may alter the Commission’s assessment of the bank as a fit and proper person.  Consequently, potential amendments to the structure or ownership of the registered person must be advised to the Commission sufficiently in advance for it to properly consider the proposals and determine whether to object.  Any such changes should be notified to the Commission in accordance with Articles 14 and 24 of the Banking Law.  
	10.4 The Commission can require the removal of any director, manager or controller (which includes chief executive and shareholder controller) or key person in the event that it concludes that their continued involvement is no longer compatible with the bank being considered as fit and proper. 
	10.5 It is unusual for banks which are part of a “Top 500” banking group to have dominant controllers (including shareholder controllers).  Where this occurs, the circumstances will require additional consideration by the Commission, including the degree of influence involved and the impact that this may have.  
	10.6 Shareholder controllers and controllers are fully defined in Article 1 of the Banking Law. The main categories are:  
	10.6.1 Executive Controller - the managing director and chief executive of an institution, or any of its holding companies; 
	10.6.2 Shareholder Controller - a person who, either alone or with any associate, holds 15% or more of the shares or commands equivalent voting power in the institution, or in its holding companies; and 
	10.6.3 Indirect Controller - a person (usually an individual) in accordance with whose directions or instructions the directors of an institution or any of its holding companies or controllers, including shareholder controllers, are accustomed to act.  

	10.7 Any applicant must notify the Commission of: -  
	10.7.1 the identity of its controllers (including shareholder controllers);  
	10.7.2 the category each falls into; 
	10.7.3 the percentage of shares each controller holds; 
	10.7.4 the percentage of voting powers which each is entitled to exercise or control the exercise of; and 
	10.7.5 any “significant shareholders”, as defined in Article 25(2) of the Banking Law, involving the exercise of voting power of 3% or more but less than 15%.  

	10.8 Each prospective key person, director, manager and controller that is a natural person will be required to complete the Commission’s standard personal questionnaire, which will be used in determining the person’s fit and properness.   

	11. Specific considerations in respect of Managed Banks 
	11.1 The Commission recognises that there are circumstances in which a bank may be able to undertake its business without premises of its own in Jersey.  These can arise where the business of that bank is, or is to be, managed in Jersey by another registered deposit taker (“the manager”).  This will involve the manager providing all necessary resources, such as staff, premises and information systems, and operating those resources on behalf of the managed bank. 
	11.2 In such circumstances a written agreement approved by the Commission must exist between the managed bank and the manager. 
	11.3 It is important to note that, once authorised, the managed bank is a registered person in its own right and must comply with all aspects of the regulatory framework applicable to deposit-taking business, including the Banking Codes. 
	11.4 In assessing the fitness and propriety of an applicant that wishes to operate as a managed bank, it is the Commission’s policy to apply the same standards as with an applicant that would maintain its own staff and business premises in Jersey.  The Commission will additionally consider carefully the arrangements under which the proposed manager intends to carry out its management function. 
	11.5 In assessing an applicant that is applying to operate as a managed bank, the Commission must satisfy itself that it will be able to exercise sufficient regulatory oversight.  Although the managed business may rely to a large extent on the proper exercise of the functions of the manager, the managed bank itself will ultimately remain accountable to the Commission for the activities it undertakes. 
	11.6 All records relating to the managed bank must be readily accessible in Jersey. 

	PART 3: Application for Registration 
	12. General 
	12.1 The Commission recognises that the particular circumstances of each applicant will not be identical.  Notwithstanding this, it is the Commission’s policy that all applicants will be assessed against the same standards.  In considering an application against the requirements of this policy, the Commission will seek to identify and consider any regulatory risks arising either from the nature of the activities to be undertaken, or from the particular circumstances of an applicant, and the mitigation of these. 
	12.2 Each application will be considered on its own merits and all information relating to an applicant that is available to the Commission during the assessment process will be taken into account. 
	12.3 It is the Commission’s policy to make all enquiries it considers necessary, such as regulator to regulator enquiries, to determine an application, especially if it appears that a particular applicant poses a risk in terms of the guiding principles  the Commission is required to consider in pursuance of its functions . 
	12.4 In line with Article 10 of the Banking Law, an applicant should satisfy the Commission that it is fit and proper to undertake the proposed activities.  It is not for the Commission to prove that it is not fit and proper. 
	12.5 Information supplied to the Commission and statements made by the applicant must not be false or misleading and, in this regard, the provisions of Article 22 of the Banking Law should be noted. 
	12.6 All individuals wishing to become a director, controller (which includes chief executive and shareholder controller), manager or key person of an applicant are required to complete and submit to the Commission a personal questionnaire.  This document and associated guidance can be found on the Commission’s website at:  
	www.jerseyfsc.org/pdf/personal_questionnaire.pdf.   

	13. Application form 
	13.1 The application form applicable to deposit-taking business may be found on the Commission’s website using the following link:  
	http://www.jerseyfsc.org/banking_business/guide_for_application_and_fees/index.asp 
	 13.2 The application form details the information that should be submitted in support of an application.  In brief, this comprises: 
	13.2.1 a business plan, including three year forecasts and all resource requirements; 
	13.2.2 the last three years’ financial statements of the applicant, if applicable, and all parent companies; 
	13.2.3 the latest management accounts of the applicant, if applicable; 
	13.2.4 all relevant organisation charts; and 
	13.2.5 the application fee (see Banking Fees Notice ). 
	13.3 Existing registered persons, in applying annually for extension of their registrations, should note the lower information requirement applicable to such circumstances, as established in Article 9(4) of the Banking Law.  The requirement is limited to information that has changed since any previous submission to the Commission, unless specifically varied by the latter. 


	14. Contacting the Commission 
	14.1 The Commission encourages potential applicants, after considering this policy statement, to make early contact with it for initial discussions, at which time any necessary clarifications can be provided.  The Commission can be contacted as follows: 
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